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Upholding and Shaping: International
Criminal Law through Regional Initiatives

by Alvin Tan

Abstract:

International and national judicial institutions are not necessarily the best or only way to address core
international crimes. A regional approach may in certain situations not only better suit the theoretical
objectives of international criminal justice, but in practice also allow small states to uphold, shape,
and enforce international criminal law. It not only affords the inclusiveness of local value systems and
notions of justice, but is sensitive to the practical needs and conditions on the ground. A regional
approach to international criminal law may therefore not only promote accountability and the rule of
law, but better navigate the unique peace-justice divide in every conflict.
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INTRODUCTION

There has been much research and study
of substantive crimes, the formation and
independence of various international criminal
justice institutions, and the related impact on
transitional and restorative justice. However,
only cursory and isolated analysis exists
concerning regional options for preventing
impunity and ensuring international (and
regional) peace and security.! A regional

approach may in certain situations not only

better suit the theoretical objectives of (Cotelp Alisttntead proisatautivn U ROEIE I b3 o 502
. . L. . . . International Military Tribunal trial of war criminals at
international criminal justice, but in practice  wuremberg

also allow small states to uphold, shape, and
enforce international criminal law. Regional
solutions not only afford the inclusiveness of
local value systems and notions of justice, but
are also sensitive to the practical needs and
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individuals is a result of the Second World War
(WWII), where various acts were considered not
only crimes against the victims, but also the
whole of mankind.? This led to the establishment

conditions on the ground. of the International Military Tribunal (IMT)

at Nuremberg and the International Military
THE BENEFITS OF REGIONALIZING Tribunal for the Far East (IMTFE) at Tokyo and
INTERNATIONAL CRIMINAL JUSTICE broke the monopoly of domestic jurisdictions

The current system of international criminal ~ over the prosecution of international crimes.’
justice and the criminal responsibility of Now considered part of customary international
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Defendants at the International Military Tribunal for the Far
East in Ichigaya Court

law, the so-called “core crimes” prosecuted by
the WWII tribunals include war crimes, genocide
and crimes against humanity.

Although it has been internationalized and
practiced around the world, various commentators
contend that international criminal law is
culturally specific and not inherently universal
or value-neutral. For example, Shklar points out
that the “law of nature” argument used by the
American prosecution at the IMTFE was a foreign
ideology that was applied “to a group of people
who neither knew nor cared about this doctrine”
and the assumption of universal agreement
thus imposed “an ethnocentric vision of
international order.® Chuter highlights that
“international criminal law's vocabulary and
concepts are not neutral. They are culturally
specific, constructed and manipulated by a
very small number of countries.” Mani similarly
notes that a major hurdle for the international
criminal justice system is “the predominance
of Western-generated theories and the absence
of non-Western philosophical discourse.” This
causes problems in addressing issues in post-
conflict developing societies because “Western
philosophers are inadequately attuned to the
conditions found in non-Western societies,”
such as the importance of social cohesion over
individual liberty.®
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International criminal law is
culturally specific and not inherently
universal or value-neutral.

Even if such claims of cultural specificity are
rejected, it is important to recognize the danger
of neglecting other regional norms, values, and
legal precepts (such as the purpose of justice,
criminal liability and appropriate sanctions).
There are therefore several benefits in localizing
the international criminal justice process within
the region. One, it reduces the theoretical and
physical gap between the victims of atrocities
and those who are indirectly affected by the
disruption of regional peace and stability. Two, it
makes the accountability process better attuned
to serving justice and winning local acceptance
by injecting regional norms, values and views on
individual liability and criminal sanctions. Three,
it removes damaging neo-colonialist criticisms
and misperceptions of international criminal law
by giving ownership of the international criminal
justice project to regional members, thereby
ensuring that they all serve as a checks-and-
balances for the collective interests of securing
regional peace and justice. Four, it is more
effective as regional solutions will be better at
understanding and navigating the peace-justice
divide that is unique to every post-conflict
situation. Five, it is able to expand the definitions
of the universally accepted core crimes to better
suit regional needs, as well as including other
crimes that may be particularly relevant in the
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Detainees in the Manjaca Camp, Bosnia and Herzegovina
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regional context. Six, it overcomes the “principle
of unanimity” that haunts international treaty
law, allowing interested, willing and able states
to proceed on a more localized basis. Last but
not least, it spurs advances in international
criminal justice in other regions and states.

The histories of the ad hoc International
Criminal Tribunal for the

cause for inaction could be traced back to a
lack of political will amongst third-party states
with little or no interests in these countries.’®
It must be acknowledged that the states forming
the international community are unlikely to
intervene in external conflicts (and sacrifice
resources or possibly even lives) unless it is
sufficiently in their interests to do so.%

former Yugoslavia (ICTY) and Generatingsufﬁcientinterest As such, a regional
the International Criminal amongst third—party states @pproach may sometimes

Tribunal for Rwanda (ICTR)
crucially

amongst third-party states
to respond and gathering

ilustrate  that tO respond and gathering ;i iernational
generating sufficient interest enough g[oba[
to act are both inherent

be more capable than
initiative
consensus in achieving the goals of
international criminal justice
for several reasons. One,

enough global consensus drawbacks ofintervention at regional states are more

to act are  both tho international level.

inherent  drawbacks of

intervention at the international level.” The
failure to prevent or stop the atrocities that
occurred in the former Yugoslavia and Rwanda was
clearly not because the international community
had no knowledge of the atrocities.® In Rwanda,
despite having information about what was
transpiring,® the international community
similarly failed to take action that could have
prevented or reduced the magnitude of the
genocide and only established the ICTR to
prosecute and punish individuals after the fact.?
Similarly, cynics claim the ICTY was a fig leaf
for the inaction by the major powers to stop the
conflict in the former Yugoslavia,’* and argue
that the tribunal was essentially a cost-effective
alternative to military intervention.'

Although Cassese notes that the atrocities
that occurred in the former Yugoslavia and
Rwanda “served to rekindle the sense of
outrage felt at the closing stage of WWII," and
Akhavan argues that the “ethnic cleansing” in
the former Yugoslavia and genocide in Rwanda
“have assumed a similar role in the post Cold
War era as the twin pillars of moral outrage
upon which the beginnings of an international
criminal jurisdiction can be discerned,”“ the

(directly and indirectly)
affected by international
crimes committed in neighboring countries and
substantial investment of political effort can be
expected in finding a solution. Two, legitimacy

Rewards of up to U.8. $5,000,000 are offered for information that
leads to the arrest of persons indicted by the International Criminal

Tribunal for Rwanda for serious violations of nal humanitarian
law and {heir transfer to Tribunal
any of the above persons, pleasi

ther telephone number or email

http://commons.wikimedia.org/wiki/File:Rwanda_genocide_wanted_poster_2-20-03.jpg

Wanted poster made by the US Government for the Rewards
for Justice program to assist the International Criminal
Tribunal for Rwanda
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UN Peacekeepers collecting bodies from Ahmici, Bosnia and
Herzegovina, April 1993

and incentives for regional action are also
arguably greater given the direct and stronger
effects suffered by neighboring states. Three,
the financial cost of regional enforcement is
substantially lower due to the physical proximity
to any alleged international crime. Four,
neighboring states can
better understand and

law is allowed to remain primarily in state
hands, the most critical and worrisome situation
for international criminal justice occurs when
international crimes are perpetrated on behalf
of or with the complicity of the state itself.
Alternatively, states may be most willing to enforce
international criminal law when it is in their own
interests—such as “where prior regimes, ‘rogue’ or
disfavored elements of government, scapegoats,
or non-state actors are under investigation,”’ or
when “new regimes may seek to use accountability
as a weapon to ... stigmatize large classes of the
population.”® Three, the pursuit of accountability
may be a comparatively low priority for a
transitional state trying to reconcile and rebuild
itself after a national tragedy because it may
cause societal instability or break the fragile
peace. Four, a post-conflict state may not be
able to hold perpetrators of international crimes
accountable because
it does not have the

prioritize needs of the
situation as they are
more politically attuned
and culturally sensitive.
Five, regional solutions
address concerns
about selectivity
and bias that have

If enforcement of international
criminal law 1s allowed to remain
primarily in state hands, the most
critical and worrisome situation
for international criminal justice
occurs when international crimes are
perpetrated on behalf of or with the

required financial and
human capital, and its
domestic judicial and
legal infrastructure has
been destroyed by war.
Five, domestic systems
in the affected states
will inherently have
biases

been argued to exist
at the international
level, and also deal
with the problem of disconnect from the
situation and the victims. Six, regional approaches
are likely to be more effective at securing the
cooperation of the state concerned because they
reduce concerns of exposure to external political
influences and lessen sovereignty costs.

Similarly, a regional approach may sometimes
be better than enforcing international criminal
justice at the domestic level for several reasons.
One, if enforcement of international criminal

complicity of the state itself.

regarding the

guilt or innocence of

an individual, and the
likelihood of impartial and proper proceedings are
low. Six, regional political pressure could be used
to isolate and force the hand of reluctant state(s)
and ensure that neighboring states apprehend
and prosecute or extradite suspects that have
fled across the border into their territory.
Finally, the onerous and costly exercise can
be shared amongst neighboring states and
would be amply justified by the maintenance
of regional peace and economic stability.
While the intervention of non-regional states
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presents an option for upholding international  but better navigate the peace-justice divide
criminal justice, most third-party states will find  that is different in every conflict situation. @
situations in a faraway part of the world too

onerous and costly to justify involvement.
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